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Land Acknowledgment



Language Notice and
Content Warning
➔ People of all gender identities may become 

pregnant and seek abortion care. 
See Reprod. Health Servs. v. Strange, 3 F.4th 1240, 1246 n.2 
(11th Cir. 2021).  

➔ Content Warning: Pregnancy Loss, Forced 
Medical Interventions, Family Separation and 
death



Roe v. Wade (1973)

1. Right to privacy (grounded in 14th Amendment right to 
liberty) includes the right to abortion.

2. The state has an interest in protecting potential life.
3. But there are limits to state control.
4. Pregnant people are constitutional persons at all 

stages of pregnancy; fetuses are not. 
5. Established trimester framework



Roe’s Trimester Framework
No restrictions 
other than 
minimal 
medical 
safeguards

First Trimester

Can enact medical 
regulations on abortion 
procedures so long as 
they were reasonable 
and "narrowly 
tailored" to 
protecting mothers' 
health

Second 
Trimester

Third Trimester

A state's interest in protecting 
prenatal life became so 
compelling that it could legally 
prohibit all abortions except 
where necessary to protect 
the mother's life or health.



Planned Parenthood v. Casey 
(1992)

• Challenged the Pennsylvania Abortion Control Act of 1982
• Invalidated the spousal notification regulation
• Established the undue burden standard and viability 

framework



Casey’s Viability Framework
The State can show 
concern for fetal 
development, but it cannot 
pose an undue burden on a 
woman's fundamental right 
to abortion

Before 
viability

The state could promote its interest 
in the "potentiality of human life" by 
regulating, or possibly proscribing, 
abortion "except where it is 
necessary, in appropriate medical 
judgment, for the preservation of 
the life or health of the mother."

  After viability 



Roe and Casey 
were never enough
Harris v. McCrae (1980): government does not need 
to ensure government funds cover abortion

The burdens of restrictions permissible under Roe 
and Casey, including waiting periods, parental 
consent, ultrasound requirements, fall most heavily 
on those already facing barriers to healthcare and 
who face racism and other forms of discrimination. 



So…what is happening?!



What will a post-Roe America look like?



The Criminalization of Pregnancy

1973 2005 2020

413 
reported cases

1300+
reported 

cases



Number of Arrests

1973 2005 2020





State actors forget that…

• Roe v. Wade rejects fetal personhood
• Roe v. Wade affirms that pregnant people 

with personhood rights
• Full constitutional persons have more 

protections that unborn persons/fetuses
• Such protections include protection from 

coercive state interference in their lives



These cases will help us predict the future

Prosecuting pregnant people 
under:

● Child neglect/abuse
● Manslaughter/murder/

feticide 
● “Chemical endangerment 

of a minor” 
● Delivery of drugs to a 

minor

For: 

● Self-managed abortion
● Drug use
● Putting themselves in a 

dangerous situation
● Not getting adequate 

prenatal care
● Having a home birth or 

refusing/delaying 
cesarean



Criminalizing pregnant 
people under laws meant to 
protect them



Multiple sites of criminalization

Police and prosecutors Judges

Health care workers Child-welfare workers



Kim Blalock, Alabama



Adora Perez, California



Brittney Poolaw, Oklahoma



Christine Taylor, Iowa



Purvi Patel, Indiana



Rights Deprivations in Medical Settings

“yelled at and forcibly restrained, overpowered and sedated her.”



The case of Angela Carder



The good news 

• On appeal, most (but not all) charges are 
dismissed or convictions are overturned 

• On appeal, most results are consistent 
with Roe and Casey



Yet vast harms remain 
unremedied
• Appealing convictions is not an accessible route for 

everyone
• Appellate reversals cannot reverse time spent 

detained, incarcerated, or subjected to inhumane 
treatment

• Prosecutors continue to bring the same charges even 
after courts rule against them

• The potential for prosecution deters pregnant people 
from seeking care



Justice Thomas made it quite clear
“your argument is 

about abortion. I am 
trying to look at the 
issue of bodily 
autonomy and whether or 
not she has a right 
also to bodily autonomy 
in the case of 
ingesting an illegal 
substance and causing 
harm to a pre-viability 
fetus.”



Banning abortion       
criminalizing pregnant people

“If they want to strongly enforce criminal abortion bans, 
they will probably have to go after women.” Professor 
Mary Ziegler, New York Times March 19, 2022



The abortion 
decision

Any decision 
or action a 
pregnant 

person takes

Reproductive 
decision 
making 

before, during 
and after 

pregnancy

Decisions subject to 
potential criminalization



Sites for Criminalization

…are also sites for potential 
allyship



What providers can do



What providers can do
● Require informed consent

● Document when informed consent is withheld

● Do not test

● Understand reporting requirements: 
○ Many states do not require reporting for positive toxicology

● Pregnancy loss will become more suspect; proceed accordingly
○ Autopsies can lead to criminal proceedings

● Know that calls to child welfare can lead to criminal proceedings
● Adopt a harm reductionist approach (harm = state involvement)



You can make a difference.
Join our fight for health, rights, and justice.

www.advocatesforpregnantwomen.org


